UNI TED STATES DI STRI CT COURT
SOQUTHERN DI STRI CT OF NEW YORK

ik L. ABOTT §
Plaintiff,
-V. - 97 Cv. 7648 (JSM
HARRI S PUBLI CATI ONS, Inc., DOG NEWS: VEMORANDUM OPI NI ON
THE DI GEST OF AMERI CAN DOGS, MATTHEW AND ORDER

H STANDER, SARI BREWSTER Tl ETJEN
THE AMERI CAN KENNEL CLUB, Inc.,
DAVID C. MERRRAM MARIE E. (Mary
Bet h) O NEILL, ANNE D. SAVORY, DENNY
MOUNCE, DOROTHY M MacDONALD, ANN D.
HEARN, AND JOHN DOES | THROUGH X

Def endant s.

JOHN S. MARTIN, Jr., D strict Judge:

This is a defanmation, conspiracy and due process action by
plaintiff Vicki L. Abbott (Abbott). It is before the Court on
cross notions. Abbott seeks | eave to anend her conpl aint
pursuant to Fed R CGv. P. 15(a). Defendants Anerica Kennel C ub
(the "AKC'), Mary Beth O Neill, David Merriam and Anne Savory
(the "AKC Defendants") nove for judgnment on the pl eadi ngs
pursuant to Fed. R Civ. P. 12(c). Defendants Harris

Publ i cati ons, Dog News: The D gest of Anerican Dogs, Mutthew

Stander and Sari Brewster Tietjen (the "Harris defendants”) al so
nmove for judgment on the pleadings per Rule 12(c). Defendant
Dor ot hy MacDonal d noves to dism ss the conpl aint agai nst her
pursuant to Rule 12(b)(6) for failure to state a claimand

def endant Ann Hearn noves for judgnent on the pleadi ngs under



Rule 12(c). Plaintiff's notion to anmend is denied. Defendants'
nmotions for judgnent on the pleadings are granted in part and
denied in part.
Fact s
The facts recited bel ow are taken exclusively fromthe First
Amended Conpl ai nt and, for purposes of the Rule 12(c) and Rul e

12(b)(6) notions are considered true. MIIs v. Polar Ml ecul ar

Corp. 12 F.3d 1170, 1174 (2d Cir. 1993).

Plaintiff Vicki L. Abbott is a professional dog breeder who
has |ived nost of her life in Texas. |In January 1995, Abbott
submtted an application to be an AKC judge. The AKC authorized
Abbott to judge seven of the Toy breeds, and in April 1995 Abbott
subm tted an anended petition requesting authorization for six
additional Toy breeds. In May, ONeill, who was AKC s Director
of Judgi ng Applications and Mounce, who is a professional dog
handl er and had previously | earned the contents of Abbott's
judgi ng application, spoke with each other about Abbott's
application. Muwunce also sent a letter to the AKC stating that
Abbott's application contained factual inaccuracies. In July the
AKC voted to revoke Abbott's authorization to judge any of the
Toy breeds. Abbott appeal ed the revocation to the Judge's Review
Board, which recommended to the AKC that it reinstate Abbott's
perm ssion to judge seven Toy breeds. The AKC foll owed the Review
Board's reconmendation in January 1996 and aut hori zed Abbott to

j udge seven Toy breeds.



The Harris defendants then published articles in Dog News
accusi ng Abbott of having lied on her application. McDonal d,
who was president of the Dog Judges Associ ation of Anmerica, sent
a letter to the Chairman of the AKC concerning the accusations
and proposing a group of individuals to adjudicate it. In
February of 1996, the AKC Board suspended Abbott's judging
privileges in order to investigate whether her application
contai ned false statements. In March or thereabouts, the AKC
Board notified Abbott that her judgi ng approval had been revoked
because of "false representations on [her] application.” Conpl.
56.

Plaintiff's Mdtion to Amend

Plaintiff noves for perm ssion to anend her conplaint and
omt the allegation contained in Paragraph 60 alleging a cause of
action arising under the U S. Constitution. Fed. R Cv. P

15(a).

Procedural History

Plaintiff originally sued defendants in the District Court
of Collin County, Texas, on Decenber 5, 1996. On Decenber 20,
1996, the AKC defendants, with the consent of the renaining
def endants, renoved the case to the U S. District Court for the
Eastern District of Texas, Sherman Division. On January 13,
1997, the AKC defendants noved to transfer the case here. On
January 28, 1997, plaintiff noved for perm ssion to anmend her
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conplaint and for remand to the Texas state court. On March 5,
1997, Judge Paul Brown of the Eastern District of Texas denied
plaintiff's notion to anmend and remand.

The case was transferred from Texas to New York on March 7,
1997. On March 20, 1997, plaintiff noved in the Eastern District
of Texas for reconsideration of the order transferring the case.
On April 4, 1997, this Court transferred the case back to Texas
for consideration of the notion to reconsider. Before the Texas
court received the file, however, plaintiff on April 3 petitioned
the United States Court of Appeals for the Fifth Grcuit for a
wit of mandanus seeking w thdrawal of the Eastern District
Court's decision not to remand to state court and the order
transferring the case to New York. Plaintiff also sought an
order fromthe Court of Appeals remanding the case to Texas state
court.

The Court of Appeals denied plaintiff's petition. In re

Vicki L. Abbott, No. 97-40375 (5th Gir. April 8, 1997). On

reconsi deration, Judge Brown declined to change his ruling and
ordered the case transferred back to New York on October 6, 1997.
Di scussi on

Plaintiff's wwsh to strike the federal clains from her
conpl ai nt has al ready been addressed by Judge Brown in the
Eastern District of Texas by his March 5, 1997 order. The | aw of
the case doctrine precludes revisiting an i ssue once decided in a
given case. This rule maintains consistency in an action and
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pronotes efficiency. Pescatore v. Pan Anerican Wrld A rways, 97

F.3d 1, 7 (2d Gr. 1996).

Both the present notion and the notion before Judge Brown
deal with the sane issue: whether plaintiff may avoid federa
jurisdiction by anmendi ng her conplaint to omt her federal
constitutional claim In her February 7, 1997 notion to Judge
Brown, Abbott stated "Plaintiff has applied for |eave to anend
the conplaint to renove the only reference to the Constitution
which is contained in Paragraph 60 because plaintiff does not
have, and did not intend to claim a personal right to due
process under the Constitution.” See Christensen Aff. C
Plaintiff's Meno. of Law in Support of Mdtion to Remand Action to
State Court 2.

This is, of course, the gravanen of plaintiff's present
nmotion: "Frominception, Abbott has insisted that she neither
al l eged, nor intended to allege, a claimarising under the
Constitution.” Plaintiff's Meno. of Law in Support of Mdtion to
Amend Conpl ai nt 8.

It is obvious fromthe pleadings that plaintiff raises here
a claimthat has been considered twice by the Texas Di strict
Court and once by the Fifth Grcuit Court of Appeals. This Court
wll not disturb Judge Brown's ruling, and plaintiff's notion to
amend is therefore denied.

Motions for Judgnent on the Pl eadings



Di smissal is proper under both Rules 12(c) and 12(b)(6) only
when "it appears beyond doubt that the plaintiff can prove no set
of facts in support of his clains which would entitle himto

relief."” Sheppard v. Beernman, 18 F.3d 147, 150 (2d Cr. 1994)

(Rule 12(c)); Automated Sal vage Transport v. Wheel abrat or

Environ. Sys., 155 F. 3d 59, 67 (2d Cr. 1998)(Rule 12(b)(6))

citing Conley v. G bson, 355 U S. 41, 45, 78 S. Ct. 99, 101

(1957).

Plaintiff clainms Texas |aw applies to her state |aw cl ai ns,
whi | e Def endants seek to apply the | aw of New York.

When a case is transferred fromone district court to
anot her, the Court applies the conflicts rules of the

transferring jurisdiction. Shah v. Pan Anerican Wrld Services,

148 F.3d 84, 94 (2d Cr. 1998) citing Van Dusen v. Barrack, 376

US 612, 84 S.Ct. 805 (1964). Applying Texas law to the
question of whether New York or Texas defamation | aw applies,
Texas has adopted a nost significant relationship test as set
forth in the Restatenent (Second) of Conflict of Laws, 88 6 and

145. Duncan v. Cessna Aircraft Co., 665 S.W2d 414, 420 (Tex.

1984); CGutierrez v. Colins, 583 S.wW2d 312, 318 (Tex. 1979);

Brown v. Hearst Corp., 862 F.Supp 622, 627 (D. Mass. 1994).

The el enments in the Restatenent anal ysis adopted by Texas

include, inter alia, the state which has the nost significant

relationship to the occurrence, the place where the conduct



causing the injury occurred and the domcile and pl ace of
busi ness of the parties. Qitierrez, 583 S.W2d at 319.

In this defamati on action, New York has a cl oser
relationship to the parties and to the events in question. The
AKC is incorporated in New York and chartered by the New York
Legi slature. Dog Wirld nagazine is published here. In addition,
a mpjority of the personal defendants live in the New York
metropolitan area, and nost of the conduct conplained of occurred
in New York. This is particularly true of Defendants' alleged
viol ation of the due process clause of the New York Constitution.
Conmpl. § 60. Al decisions regarding Abbott's application were
made in New York, and records of and witnesses to the application
process are nore likely to be located in New York than in Texas.

These factors outweigh the reasons to apply Texas | aw,
namely that the plaintiff lives in Texas and that the allegedly
defamatory statenents in Dog Wrld magazi ne were read by Texas
residents. Because this case has a nore significant relationship
to New York than to Texas, New York |aw applies.

The New York Law of Defamation

A defamation claimin New York has four elements. Plaintiff
must plead: 1) a false and defamatory statenent of and concerning
plaintiff; 2) publication to a third party; 3) the requisite
degree of fault; and 4) special harmor per se actionability.

Winstein v. Friedman, 1996 WL 137313 (S.D.N. Y. March 26, 1996)

citing Church of Scientology Int'l v. Eli Lilly & Co., 778 F
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Supp. 661, 666 (S.D.N Y. 1991); Box Tree South Ltd. v. Bitternan,

873 F. Supp. 833, 844 (S.D.N. Y. 1995).
This opinion primarily addresses the first elenent, falsity
and defamation. In New York, "truth is an absolute, unqualified

defense to a civil defamation action." Quccione v. Hustler

Magazi ne, 800 F.2d 298, 301 (2d Cr. 1986); Comonwealth Mot or

Parts v. Bank of Novia Scotia, 355 N VY.S. 2d 138, 141 (N. Y. App.

Div. 1974); Chung v. Better Health Plan, 1997 W. 379706 (S.D.N.Y.

1997). Plaintiff has the burden of showing the falsity of

factual assertions. | muno AG v. J. Mor-Jankowski, 77 N.Y.2d

235, 250, 566 N.Y.S.2d 906, 914 (N.Y. 1991) citing Phil adel phia

Newspapers v. Hepps, 475 U.S. 767, 776, 106 S.Ct. 1558, 1563

(1986).
Whet her a statenent is capable of defamatory neaning is a
threshol d question of law to be resolved by the court. Winstein,

1996 W. 137313 *10; Aronson v. Wersma, 65 N.Y.2d 592, 593, 493

N.Y.S. 2d 1006, 1007 (N.Y. 1985); Janes v. Gannett Co., 40 N.Y.2d

415, 419, 386 N.Y.S 2d 871, 874 (N. Y. 1976); Tracy v. Newsday, 5

N.Y.2d 134, 136, 182 N. Y.S.2d 1, 3 (N Y. 1959).

A defamatory statenment is one which tends to "expose the
plaintiff to public contenpt, ridicule, aversion or disgrace, or
i nduce an evil opinion of himin the mnds of right thinking
persons, and to deprive himof their friendly intercourse in

society." Foster v. Churchill, 87 N Y.2d 744, 751, 642 N.Y.S. 2d

583, 587 (N. Y. 1996) citing Rinaldi v. Holt, R nehart & Wnston,
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42 N.Y.2d 369, 379, 397 N Y.S. 2d 943, 949 (N Y. 1977). See also

Golub v. Enquirer/Star Goup, 89 N Y.2d 1074, 1076, 659 N. Y.S. 2d

836, 837 (N Y. 1997) (Awiting is defamatory "if it tends to
expose a person to hatred, contenpt or aversion, or to induce an
evil or unsavory opinion of himin the mnds of a substanti al

nunber in the comunity") accord Tracy, 5 N Y.2d at 135, 182

N.Y.S. 2d at 3; Mencher v. Chesley, 297 N Y. 94, 100 (N Y. 1947).

In determ ning whether a witing is defamatory, the Court
must "consider the publication as a whole,"” and "not pick out and
i solate particular phrases.” |lnmmuno AG 77 N Y.2d at 250, 566
N.Y.S. 2d at 914. The neaning of a witing "depends not on an
i sol ated or detached statenent but on the whol e apparent scope

and intent." Davis v. Ross, 754 F.2d 80, 83 (2d G r. 1985). The

publication nmust be viewed fromthe perspective of the average
reader, and the Court nust not strain to place a particul ar
interpretation on the published words. Lastly, the Court wll
read the statenent "against the background of its issuance"
regardi ng the circunstances of publication. 1d.

I n determ ning whether the excerpts included in Abbott's
conplaint are defamatory, the Court may | ook at the entire
docunent to assess the context of the conpl ai ned-of words. This
is a departure from general practice under Rules 12(c) and
12(b)(6), where the Court normally limts itself to the four

corners of the conplaint. Northrop v. Hoffman of Sinmsbury, 134

F.3d 41, 44 n.2 (2d Gr. 1997); Kraner v. Tine Warner, 937 F. 2d
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767, 773 (2d Cr. 1991); Wight & MIller, Federal Practice and
Procedure: Cvil 2d §8 1357. GCenerally, when parties have
submtted materials outside the pleadings, the Court nust either
excl ude the additional docunents or convert the notion into one
for summary judgnent under Rule 56. Kraner, 937 F.2d at 773.

In the event a plaintiff alleges a claimbased on a witten
instrunment, as is the case here, the Court may consider such an
instrunment in ruling on a Rule 12(b)(6) or Rule 12(c) notion even
if the instrunent was not attached to the conplaint. Rodriqguez

V. Anerican Friends of Hebrew Univ., 1998 W. 146227 (S.D.N. Y.

March 25, 1998) (Koeltl, J.) (In deciding a notion, court may
consi der docunents referenced in the conplaint and docunents in
plaintiff's possession which were relied upon in bringing suit);

Hogan v. DC Com cs, 983 F. Supp. 82 (N.D.N. Y. 1997) (MAvoy, Chief

J., on reconsideration); National Football League v. Dallas

Cowboys, 922 F. Supp. 849, 853 (S.D.N. Y. 1996); Sazerac Co. V.

Fal k, 861 F. Supp. 253, 257 (S.D.N. Y. 1994); see also Brass v.

Am_ Film Techn., 987 F.2d 142, 150 (2d G r. 1993); Cortec |ndus.

V. Sum Hol dings, 949 F.2d 42, 47 (2d Gr. 1991); 1. Meyer Pincus

& Assoc. v. QOppenheiner & Co., 936 F.2d 759, 762 (2d Cr. 1991).

In this case, the Court will consider the entire publications

fromwhich the allegedly defamatory statenents were culled.?

IAffidavit of Toby MJ. Butterfield (Butterfield Aff.)
Affidavit of Debra I. Resnick (Resnick Aff.)
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We now turn to the statenents at issue contained in
Par agraph 62 of the First Anended Conpl aint.
Statenent i ("The Way It Is," witten by Defendant Tietjen).

There is every reason to believe that a person has been
| ess than honest on an application to judge.

A nunber of them (persons listed in Abbott's

application" [sic] told the investigator that certain

statenents in the application were false.

On a personal note, as one of the individuals falsely

listed on the application, |I find it intolerable that

this colum is even necessary.

Statenent i neets the pleading requirenments for defamation
because it accuses Abbott of |ying on her judging application.
Accusations of duplicity and nendacity are likely to expose the
accused to disgrace and contenpt anong participants in a sport
t hat val ues honesty and integrity. Foster, 87 N Y.2d at 751, 642
N. Y. S 2d at 587.

The title and tone of "The Way It Is" may be fairly
considered to be an opinion piece and not real news. Statenents
of opinion which do not "contain a provably fal se factual

connotation"” are protected by the U S. and New York

constitutions. MIlkovich v. Lorrain Journal Co., 497 US. 1, 17-

21; 110 S.Ct. 2695, 2704-2707 (1990); Imuno AG 77 N.Y.2d at
256, 566 N.Y.S. 2d at 906. The question under federal and New
York law is "whether a reasonable reader could have concl uded
that the articles were conveying facts about the plaintiff." 600

W 115th St. Corp. v. Von Gutfeld, 80 N.Y.2d 130, 139, 589
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N.Y.S. 2d 825, 829 (N. Y. 1992) (citations omtted). To nake this
determ nation under New York |aw, the Court nust view the
chal | enged statenents and determne: (1) whether the | anguage at
i ssue has a precise and readily understood neaning; (2) if the
statenents are capabl e of being proven true or false; and (3)
whet her the context of the communication signals readers that the

words are opinion and not fact. G oss v. New York Tines Co., 82

N.Y.2d 146, 153, 603 N. Y.S.2d 813, 817 (N.Y. 1993) (internal
citations and quotations omtted). Defamatory statenents of
opinion that inply a basis of fact that are not disclosed to the
reader are actionable while those that are acconpani ed by a
recitation of supporting facts, or those that do not inply the
exi stence of such facts, are not. G oss, 82 N Y.2d at 153, 603

N.Y.S.2d at 817; Potomac Valve & Fitting Co. v. Crawford Fitting,

829 F.2d 1280, 1290 (4th Cir. 1987).

In the case of Statenent i, the Court finds that the
statenent "There is every reason to believe that a person has
been | ess than honest on an application to judge" is supported by
the fact that "AKC s investigator contacted a nunber of the
people listed on the application. A nunber of themtold the
i nvestigator that certain statenents in the application were
false." Teitjen goes on to say that her nanme was "falsely listed
on the application.”

Tietjen's belief that Abbott was di shonest is protected
opi nion. However, Abbott may prevail in her claimthat the
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underlying "fact" that unnaned individuals told the AKC
i nvestigator that her application contained fal sehoods was
defamatory. This statenent may be proven true or false, as can
the fact that Teitjen's own name was wongly listed on the
application. Thus, the only actionable issue concerning
Statenent i is whether Tietjen's report of statenents nade to the
AKC i nvestigator are true and whether her nane was falsely |isted
on the application. See Restatenent [Second] of Torts 8§ 566,
comment c¢.2 The notion for judgnent on the pleadi ngs regarding
Statenent i is deni ed.
Statenent ii  ("The Way It Is,” witten by Defendant Tietjen).
: (A)s evidenced by a recent vote of AKC Board of

D rectors to reward falsification by granting judging

privil eges, the honesty of an applicant was not

i nportant to seven nenbers of the Board.

The other directors attending that neeting voted to

grant breeds to judge to an individual who wantonly and

deliberately falsified the judgi ng applications.

Fal sification is the nanme of the ganme. Deliberate

m srepresentati ons are acceptable. Lies are
perm ssi bl e

2A sonewhat anal ogous set of facts was addressed by the
Court in MIlkovich: "If a speaker says, 'In ny opinion John Jones
is aliar," he inplies a know edge of facts which lead to the
conclusion that Jones told an untruth. Even if the speaker
states the facts upon which he bases his opinion, if those facts
are either incorrect or inconplete, or if his assessnent of them
is erroneous, the statenent may still inply a fal se assertion of
fact. Sinply couching such statenents in terns of opinion does
not di spel these inplications; and the statenment, 'In ny opinion
Jones is a liar,' can cause as nmuch danage to reputation as the
statenent 'Jones is a liar.'" Mlkovich v. Lorain Journal Co.,
497 U.S. 1, 18-19, 110 S.Ct. 2695, 2705-706, (1990).
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Statenent ii is simlar to and gives rise to the sanme issues
as Statenent i. The defamatory (and for purposes of this 12(c)
nmotion false) allegations of wanton and deliberate falsification
are supported by the results of the AKC investigation that
Teitjen reported.

Unli ke Statenent i, both statenents are presented as facts
to support defendant Teitjen's opinion that the AKC was bei ng
poorly adm nistered. Although Teitjen's allegations of "wanton"
conduct may be consi dered hyperbol e, she makes a cl ear factual
claimthat Abbott deliberately falsified her applications and

that an AKC investigation confirmed this claim The notion for

j udgnent on the pleadings regarding Statenent ii is denied.
Statenment iii. ("The Way It Is,"” witten by Defendant Tietjen).
Sources have reported that by a six to five vote, the

Board of Directors... elected to send the Abbott
judging applications to an i ndependent investigative
commttee.. . The purpose of the commttee is to

i nvestigate whether or not the applicant made fal se
statenents prejudicial to the best interest of AKC

Statenment iii agrees with the facts alleged in the
conplaint. Conpl. § 44. The statenent is true, and the notion
for judgenent on the pleadings regarding Statenment iii is
gr ant ed.

Statenent iv. ("The Wy It Is,” witten by Defendant Tietjen).

Those who t hought there was nothing wong with the

Abbott application, or considered it to consist of

little nore than white lies, mnor exaggerations, or

forgotten nenory probably feel the penalty was too
harsh. Those who were directly involved in the matter
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by being "used" by Ms. Abbott and then subsequently

mal i gned by her and her cohorts feel nothing short of a

public hangi ng was sufficient justice.

Statenent iv is the author's opinion, yet it relies on the
assertions that Abbott "'used' " and "maligned" people. Wether
or not Abbott "'used' " people is too anorphous a charge to be
proven true or false. The allegation that Abbott naligned
peopl e, defined as "utter[ing] injuriously m sleading or false
reports,"” may be established. Wbster's Third New I nternational
Dictionary 1367 (1986). The statenent thus contains "a provably
fal se factual connotation"” that nay reasonably expose Abbott to
contenpt, ridicule or disgrace. MlIlkovich, 497 U S. at 17-21,
110 S. Ct. at 2704-2707; Foster, 87 N Y.2d at 751, 642 N. Y.S. 2d at
587. The notion for judgenent on the pleadings regarding

Statenent iv is denied.

Statenent v (Editorial "The Board Must Bow Qut" appearing in Dog
News. )

This conbined with the ness nade out of the Abbott

situation really erodes any confidence in the approval

of judges one may have had for the Board to do so.

Statenment v cannot sustain a cause of action for defamation
for several reasons. First, it is not defamatory of Abbott.
Al though the editorial is critical, the criticismis directed
toward the AKC Board and its procedures. It is unclear what
"mess" the editorial refers to, as it was published in January

1996, the nonth that the AKC reinstated Abbott as a judge. Conpl.

1 48. Statenent v could just as easily be about the "ness" of
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Abbott's suspension as it could be about the "nmess" of her
rei nst at enent .

Second, the statenent is protected opinion, as evidenced by
its publication on a page titled "Editorial" and the use of

persuasi ve and tendentious | anguage. See MIllus v. Newsday, 89

N.Y.2d 840, 842, 652 N.Y.S.2d 726, 727 (N.Y. 1996). Lastly, the
statenent is true, as the pleadings |lead to the unavoi dabl e
conclusion that the controversy surroundi ng Abbott's applications
created a "situation," and that sone people were unhappy about
the outconme. The notion for judgnment on the pleadings regarding
Statenent v is granted.

Statenent vi (Editorial "Everyone Does Not Lie" appearing in Dog
News. )

It isironic that two British judges who were suspended

for five years ... for falsifying information on their

judgi ng applications arrived in California the sane

week AKC s Board decided to award seven breeds to a

person in America who allegedly commtted simlar

transgressions. ... no Elaine, No Patti not everyone

lies on their judging application.

Statenent vi cannot support a cause of action for defamation
because it is true as acknow edged by the Conplaint. Conpl. 11
43-50. Specifically, Abbott was granted perm ssion to judge and
she was alleged to have falsified her application. Falsity is an
essential elenment of defamation in New York, and the notion for
j udgnent on the pleadings regarding Statenent vi is granted.

Statenment vii ("The Gossip Colum" appearing in Dog News)
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The epi sode that took place |ast week with the Board of

Directors granting judgi ng approval of seven breeds to

Vi cki Abbott has taken on the noni ker VIC FI X

Assumng this to be a false statenent, it could not
reasonabl y expose Abbott to "contenpt, ridicule, aversion or
di sgrace."” Foster, 87 N Y.2d at 751, 642 N Y.S. 2d at 587. The
statenent is insufficient because it inplies that the AKC Board,
not Abbott, was corrupt in approving Abbott's application. Read
in context, Statenent vii is not defamatory, and the notion for
j udgnent on the pleadings regarding Statenent vii is granted.
Statenment viii ("Kodner's Korner" appearing in Dog News)

The AKC has nmade it abundantly clear that anyone can

becone a judge even if they are just a little bit

di shonest. Can you be just a little bit pregnant?

This statenent is defamatory because it accuses Abbott of
being a liar. The tone of the piece suggests what the title
inplies: that it is author Kodner's personal opinion. Statenent
viii is not protected opinion because it contains a "provably
fal se factual connotation,” i.e. that Abbott is dishonest.

M I kovich, 497 U. S. at 17-21, 110 S.Ct. at 2704-2707. Turning to
the New York G oss tests, the statenent may be readily understood
to accuse Abbott of |lying and may be proven false. Although
Kodner's criticismof the AKCis clearly opinion, it is based on
the factual assertion that Abbott was di shonest in the

application process. The article does not provide the facts

underlying this assertion nor does it inply that no such facts
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exi st. G oss, 82 N Y.2d at 153, 603 N. Y.S. 2d at 817. The
statenent is thus actionable, and the notion for judgnment on the
pl eadi ngs regarding Statenent viii is denied.

Statenment ix ("Kodner's Korner" appearing in Dog News)

| do not want to see the issuance of judging approvals
beconme a form of political patronage.

This statenment is not defamatory of Abbott in any way, shape
or form The notion for judgment on the pleadi ngs regardi ng
Statenent ix is granted.

Statenent x ("Cold, Cold St. Paul"” witten by defendant Stander
appearing in Dog News)

It is truly amazing the way ny 'bad' guys on the Board
have reacted to the Abbott case. JimSmth's statenent
that her investigation was nothing nore than a "witch
hunt' is as astounding to nme. No one knows or |ikes
Vicki better than | do and if there is a chance the
notivation behind the initial investigation was |ess
than pure (and | amnot even certain of this being the
case) the fact remains that the investigation did prove

anpl e transgressions by her. ... | was listed by Vicki,
| amtold, (not by her) as having spoken to her about
English Toy Spaniels ... but to the best of ny

recollection | never spoke to her about the breed.

Statenent x is also witten in the style of an editorial or
opi nion piece. However, it is not protected opinion under
M | kovi ch because it includes the verifiable assertions that "the
i nvestigation did prove anple transgressions by [Abbott],"
i ncl udi ng "unexpl ai ned exaggerations, msfed information and
possi bly down right lies."” Stander also wote that soneone told
hi mt hat Abbott reported having a conversation wi th himabout

English Toy Spaniels that he did not renmenber. Statenent x is
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actionable as a defamatory statenent because it states that
Abbott was m sl eading in her judging applications. This
statenent could reasonably |lead to contenpt and ridicul e anpong
dog handl ers and judges. The | anguage clearly states that Abbott
exaggerated and "m sfed informati on" on her application and that
an investigation proved these facts. Statenent x al so asserts

t hat Abbott clainmed to have had a conversation with Stander that
she did not. These facts can be proven false and are presented
as fact within an opinion piece. Goss, 82 NY.2d at 153, 603
N.Y.S. 2d at 817. As such, Statenent x is actionable and the

notion for judgment on the pleadings is denied.

Statenent xi (Letter, Stander to Robert Berndt, president of AKC)

Wet her or not she (Abbott) actually lied on her
application is unknown to nme personally, but many
peopl e to whom | have spoken tell ne she blatantly and
illegally used their nanmes as references when in fact

t hey cl ai m never to have spoken to her at all about the
breeds or situations in question.

The question raised by Statenment xi is not whether it is
defamatory but whether it is privileged. New York recogni zes a
qualified privilege for communications made to others with a

common interest. Liberman v. Gelstein, 80 N.Y.2d 429, 436, 590

N.Y.S. 2d 857, 861 (N.Y. 1992); Friedman v. Ergin, 487 N Y.S. 2d

109 (N. Y. App. Div. 1985); Wight v. Johnson, 584 N.Y.S. 2d 305

(N.Y. App. Div. 1992).
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It is not possible to dispose of a claimof qualified
privilege pursuant to Rules 12(b)(6) or 12(c). Al though
Stander's letter appears to be privileged because it concerns dog
show judging, a matter of concern to him this privilege nmay be
overcone by a showing of malice. Friedman, 111 N Y. S 2d at 111.
Abbott all eges that the above statenents were nade with actua
malice toward her. Conpl. § 64. VWile this conclusory
all egation would be insufficient upon a sumary judgnent noti on,
it is enough to sustain the cause of action beyond this Rule
12(c) notion.

Statenent xi is defamatory because it alleges Abbott |ied.
The statenent is thus actionable, and the notion for judgnment on
t he pl eadings regarding statenent xi is deni ed.

Statenment xii ("The Wek That Was" witten by defendant Stander
publ i shed in Dog News)

O her aspects of the docunent worth noting were m sstatenents of fac
the Vicki Abbott investigation.

Statenment xii does not defane Abbott. The sentence
criticizes a docunent that Abbott did not wite, and any failure
of the docunent to correctly characterize Abbott's judging
application or the surrounding controversy is sinply not
actionable. The notion for judgnent on the pl eadi ngs regarding
Statenment xii is granted.

Statenent xiii ("The Wek That Was" written by defendant Stander
publ i shed in Dog News)
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Now t hen, the Vicky Abbott matter is settled for the

tinme being. She was found guilty of certainly

exaggerating on one of her applications and put on hold

to apply as a judge again for seven years.

Statenent xiii is not defamatory as it nerely repeats facts
acknowl edged to be true in the Conmplaint. Conpl. f 56. The
notion for judgnment on the pleadings regarding Statenment xiii is
gr ant ed.

Statenent xiv (Editorial: "Wio if Anyone at Staff Should Pay the
Pi per ?" published in Dog News)

Ckay let's accept the fact that Ms. Abbott was w ong
and shoul d have been penali zed.

This statenent is not defamatory for several reasons.
First, it is the witer's opinion because it is witten in a
manner which indicates it is opinion and the phrases "wong" and
"shoul d have been penalized" cannot be established as true or
not. It was al so published on a page titled "Editorial." See
MIlus, 89 N Y.2d at 842, 652 N.Y.S.2d at 727. Second, the
statenent assunes hypothetical facts but does not assert their
truth. Even if the statenent is considered to report facts
regardi ng Abbott, it is true that Abbott was found to be "w ong"
by the AKC. Conpl. { 56.

Statenent xiv is not defamatory and the notion for judgnent
on the pleadings regarding Statenent xiv is granted.

Statenent xv (AKC Board M nutes (a) and MacDonald letter (b))3

Two separate statenents are included under the heading
"xv." The Court will refer to the Board M nutes as xv(a) and the
MacDonal d letter as xv(b).
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(a) There was a confidential discussion on the two

i nvestigative reports related the judging application
of Ms. Vicki Abbott. During this session the
foll ow ng actions were taken: The Board voted to accept
the reports of the Investigative Trial Board and the
Qut side I nvestigations Agency. The Board voted to
revoke the judgi ng approval of Ms. Abbott and to
advi se her that AKC will not entertain another judging
application fromher for a period of seven years.

(b) The integrity of all judges and the ethics of our

entire sport may have been put in jeopardy. Integrity

has al ways been of suprene inportance to all of us and

is indeed the very backbone of the dog gane. Recent

and present problens with an applicant's possible

m srepresentati ons are of grave concern.

Statenment xv(a) is true as acknow edged in the Conplaint. Conpl.
1 56. It is thus not defamatory.

Statenment xv(b) is also not defamatory because referring to
"possi bl e m srepresentations" Abbott made on her application
does not expose her to "contenpt, ridicule, aversion or
di sgrace." Foster, 87 N Y.2d at 751, 642 N Y.S. 2d at 587. The
nmotion for judgnment on the pleadings as to Statenent xv is
gr ant ed.

Statenent xvi (Hearn Menorandum

| am secretary for two judges organi zations - a | ocal

and a national one. | can tell you unequivocally these

two groups are highly angered over the recent AKC

approval of a judging application with bl atant

questionabl e authenticity. So much so that the Dog

Judges Associ ation of Anerica requested interview tine

with the AKC Board to present the feelings of judges

ever ywher e.

Statenent xvi is not defamatory because it cannot be proved

false. The allegation that Abbott's application was of "bl atant
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guestionabl e authenticity" is true. Enough people questioned the
authenticity of the application to give rise to a bel abored
revi ew process and investigation. Conpl. 1Y 42-56. The notion
for judgnent on the pleadings regarding statenent xvi is granted.
It is unclear whether plaintiff seeks relief for the
statenment contained in Paragraph 57 by David Merriam "it's ny
under st andi ng that the basis of the Board' s action had to do with
intentional msinformation included on the (Abbott's) judging
application.” This statenent is true as it reports facts
acknow edged in the conplaint. It is not defamatory.
Finally, the defamation clainms against Mary Beth O Neill and
Anne Savory are dism ssed because the conpl aint | acks any

al l egation that they nmade defamatory statenents.

The Third Cause of Action
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The third cause of action alleges that the defendants
participated in a conspiracy to defane Abbott. New York does not

recogni ze the tort of civil conspiracy. In re Hougi bant, 914

F. Supp 964, 989 (S.D.N. Y. 1995); Rivera v Greenberg, 663 N Y.S. 2d

628, 629, (N.Y. App. Div. 1997).

The third cause of action is dismssed as to all defendants.

SO ORDERED.
Dat ed: New Yor k, New York
Decenber _ , 1998

JOHN S. MARTIN, JR, U S D J.
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copi es to:

For plaintiff:

Raynond Mundy
52 South Main Street
Spring Valley, NY 10977

L. Randal |l Yazbeck
5050 Quorum Drive
Dal | as, TX 75240

For defendants:

Dal e Chri stensen
Seward & Ki ssel

One Battery Park Plaza
New Yor k, NY 10004

Nancy Fel sten

Toby Butterfield

Kay Col |l yer & Boose

One Dag Hammar skj ol d Pl aza
New Yor k, NY 10017-2299

Debra Resni ck

Cut ner & Associ at es
641 Lexi ngton Avenue
New Yor k, NY 10022
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